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1 Purpose of the Report  
 
This report asks the City Council to submit a response to the Department for Communities 
and Local Government in relation to its consultation paper on proposed changes to the 
Model Code of Conduct.  The report seeks the views of both the Standards Committee and 
Cabinet, so that they can make appropriate recommendations to full Council. 

2 Recommendations 
 

For Standards Committee:- 
 
2.1 To recommend the Standards Committee to consider the draft response attached at 

Appendix 2. 
 
2.2 To make such recommendations as the Standards Committee consider appropriate to 

Cabinet and the full Council to assist them in their consideration of the issues. 
 
 For Cabinet:- 
 
2.3 To recommend the Cabinet to consider the draft response attached as Appendix 2 to this 

report, together with any comments received from the Standards Committee. 
 
2.4 To make such recommendations as Cabinet consider appropriate to full Council at its 

meeting on 13 January 2009. 
 
 For Council:- 
 
2.5 To agree the response to the consultation document issued by the Department for 

Communities and Local Government taking into account all comments received, and to 
delegate authority to the Head of Legal Services to finalise that response in the light of the 
Council's views. 



 

3 Information/Background  
 

3.1 The Department for Communities and Local Government (“the Department”) have 
produced a consultation paper entitled “Communities in control: Real people, real power.  
Codes of conduct for local authority members and employees”.   This report only addresses 
the proposal to amend the Member Code of Conduct.  A copy of the existing Member Code 
of Conduct is attached at Appendix 1.  There is a separate report relating to the proposed 
introduction of a Code of Conduct for Employees.   

4 Proposal and Other Option(s) to be Considered 
 

Application of the Code to Members' Conduct in their Non-Official Capacity 
 
4.1 One of the proposals for change is to revise the order of the Code with the intention of 

making it easier to interpret and apply.  This is to be achieved by dividing the code into two 
sections: the first dealing with the Member's conduct when acting in an official capacity and 
reflecting what is in the current Code.  The second section would deal with the Member's 
conduct in their non-official capacity.  
 

4.2 Trust in Local Authority members in one of the cornerstones of local democracy.  Members 
should inspire trust and confidence from those who elected them and set an example of 
leadership for their communities.  Members and should be expected to act lawfully and the 
Department proposes to extend this expectation to when Members are not acting in their 
official role as Members. 

 
4.3 The Department considers that certain behaviour, even when there is no direct link to the 

Member's official role, can have an adverse affect on the level of public trust in local 
authority Members and local government as a whole.  In view of this, the proposal is to 
prohibit particular conduct where the conduct would constitute a criminal offence. 

 
4.4 'Criminal offence' is proposed to be defined as any criminal offence for which the Member 

has been convicted in a criminal court, but for which the Member does not have the 
opportunity of paying a fixed penalty instead of facing a criminal conviction.  The 
Department's intention is that the offences capable of attracting fixed penalty notices 
should be excluded from the Members' Code.  The reason for this is that it is considered 
that this approach would ensure that the most minor criminal offences, for example minor 
motoring offences, parking offences and dropping litter, as well as cautions and orders 
falling short of a criminal conviction by Court, will not be included in the remit of the 
Members' Code.    
 

4.5 However, the Department considers that serious criminal offences should come under the 
remit of the Members' Code such as assault, harassment, fraud and offences relating to 
child pornography would be included in the remit of the Code.  Should these proposals be 
implemented, the Standards Board for England would issue guidance for local authority 
Standards Committees on how a criminal offence should be treated in its application to the 
Members' Code.  This would mean, for example, that a Member who was convicted of a 
criminal offence of assault or harassment could be held to have breached the Code even if 
the event, which led to the conviction, took place entirely outside the Member's official 
capacity. 

 
4.6 The Department also believe it appropriate to clarify the meaning of 'official capacity' and 

propose this to be defined as a Member being engaged in the business of their authority, 
including the business of the office to which they were elected or appointed, or acting, 
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claiming to act or giving the impression that they were acting as a representative of their 
authority. 

 
4.7 At present, investigations into alleged breaches of the Code are initiated by a written 

allegation made to the Standards Committee.  The Department proposes to continue with 
the same process when dealing with allegations relating to Members' conduct in their non-
official capacity. 

 
4.8 Where the allegation involves criminal activity that is, at the time of the allegation being 

made, being investigated by the Police or prosecuted through the Courts, the Department 
proposes that the Standards Committee or Standards Board, as the case may be, would 
cease their investigation process until the criminal process had been completed.  Any 
subsequent action under the conduct regime in respect of a Member's private conduct 
would follow the conclusion of the criminal proceedings.  The Member would not be 
suspended during the period of the criminal process.  The criminal process would be 
considered to have been completed at the conclusion of any appeals process. 

 
4.9 The following proposed amendments reflect discussions that the Department had with the 

Standards Board which, in particular, reflects the Board's experience of the practical 
operation of the Code over the past year. 

 
5 Offences Carried Out Abroad 
 
5.1 The Department proposes that the Code will engage with conduct committed in a foreign 

country, where that conduct constitutes a criminal offence in that country, but only where 
the conduct would also constitute a criminal offence if it were committed in the UK.  
However, the Code would only apply if the individual was convicted in the country in which 
the offence was committed. 

 
6 Parish Councils 
 
6.1 It is a proposal to make it mandatory for parish councils that a Member with a prejudicial 

interest may make representations at a meeting only if members of the public are able to 
attend that meeting for the same purpose.  This is currently the arrangement for normal 
Elected Members.  However, currently, if a parish council wishes this provision to apply, it 
must make a conscious decision to adopt this option within its code.  This amendment 
would save unnecessary administration and ensure consistency across parish councils. 

 
7 Membership of Other Bodies 
 
7.1 It has been suggested that paragraphs 5.1.8.1 (a)(i) and (ii) of the current Code be 

amended to clarify that these sections are referring to other bodies that Members are a 
member of or which exercise functions of a public nature and is not a reference to the local 
authority to which a Member forms part. 

 
7.2 Current wording of paragraph 8.1.5.1 (a)(viii) could be amended to clarify that a Member is 

required to register a gift or hospitality with an estimated value of at least £25 in the 
Register of Members' Interests. 

 
7.3 Paragraph 5.1.10.2 be amended to remove the double negative in the current wording 

used in order to make it clear that a prejudicial interest exists where the business of your 
authority affects your financial position or the financial position of a person listed in 
paragraph 5.1.8.1 of the Code or it relates to the determining of any approval, consent, 
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licence, commission or registration in relation to you or those persons listed in 
paragraph 5.1.8.1 of the Code. 

 
7.4 Paragraph 5.1.10.2 (b) could be clarified to include variation, attaching, removing or 

amending conditions, waiving or evoking applications. 
 
7.5 Paragraph 5.1.10.2 (c) could be amended to clarify that a Member would not have a 

prejudicial interest in the business of the authority, where that business related to giving 
evidence before a Standards Committee hearing regarding an allegation that a Member 
had failed to comply with the Code. 

 
7.6 The Department proposes that Members would have two months from the date that their 

authority adopts any new code, as a result of this consultation, to give a written undertaking 
that they will observe the new code.  Failure to do so would mean that they would cease to 
be Members of the authority. 

 
8 Proposed Amendments to the General Principles 
 
8.1 Currently there are 10 General Principles which underpin the provisions of the Code.  The 

Principles govern the conduct of Members and a failure to act in accordance with them may 
lead to a failure to comply with the Members' code.  The 10 Principles are also included at 
Appendix 1 (paragraph 5.1).  The Department proposes to amend the General Principles 
so that they apply to a Member when acting in an official capacity and by adding a new 
Principle so as to apply when acting in a non-official capacity where the Member's conduct 
would constitute a criminal offence.  The following is proposed to be added:- 

 
 "Duty to abide by the law – Members should not engage in conduct which constitutes a 

criminal offence". 
 
8.2 It is also proposed that for the purposes of the revised General Principles that 'official 

capacity' be defined as "being engaged in the business of their authority, including the 
business of the office to which they are elected or appointed, or acting, claiming to act or 
giving the impression that they are acting as a representative of their authority".  This 
mirrors the wording referred to earlier in this report for consistency. 
 

8.3 At Appendix 2 is a list of 12 questions that the Department is seeking responses to.  To 
 assist the Committee suggested responses are included. 

9 Other specific implications 
 
9.1 

 
Implications 
(See below) No Implications 

Best Value   

Children and Young People   

Climate Change & Sustainable Development   

Comparable Benchmark Data   

Corporate Parenting   

Coventry Community Plan   

Crime and Disorder   
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Implications 
(See below) No Implications 

Equal Opportunities   

Finance   

Health and Safety   

Human Resources   

Human Rights Act   

Impact on Partner Organisations   

Information and Communications Technology   

Legal Implications √  

Neighbourhood Management   

Property Implications   

Race Equality Scheme   

Risk Management   

Trade Union Consultation   

Voluntary Sector – The Coventry Compact   

  

10 Timescale and expected outcomes  
 
10.1 The deadline for responses to the consultation is 24 December 2008.   The Department 

has been contacted for an extension of time to submit the Council's response.  The 
Department has stated that it will be considering responses during January 2009 due to the 
high volume of responses expected. 

11 Legal implication s 
 

11.1 The Department is proposing to revoke the existing Code and a new, revised Order would 
be made to reflect the proposed changes.  Where a complaint is received that a member 
has breached the Code it will in the main require the matter to be considered by the 
Standards Committee in the first instance in order to decide how the complaint is to be 
addressed. 

 
 Yes No 

Key Decision  √ 

Scrutiny 
Consideration 

(if yes, which Scrutiny 
meeting and date) 

 
Scrutiny Co-ordination 

Committee 
17 December 2008 

 

Council 
Consideration 
(if yes, date of 

Council meeting) 

 
13 January 2009 
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Appendix 2 
 
PROPOSED RESPONSES TO CONSULTATION PAPER RE: 
Communities in control: Real people, real power. Code of conduct for Members. 
 
QUESTION 
NO 

QUESTION RESPONSE 

1 Do you agree that the members' code 
should apply to a member's conduct 
when acting in their non-official 
capacity? 

Yes, provided that it relates to 
members convicted of the criminal 
offences referred to within the 
consultation document (ie the 
more serious offences only). 

2 Do you agree with this definition of 
'criminal offence' for the purpose of 
the members' code? If not, what other 
definition would you support, for 
instance should it include police 
cautions? Please give details. 

Yes, we agree with the definition. 
 
We do not consider that police 
cautions should be included as 
they generally relate to offences 
which are considered not 
appropriate to prosecute. 

3 Do you agree with the definition of 
'official capacity' for the purpose of the 
members' code? If not, what other 
definition would you support? Please 
give details. 

The proposed wording replicates 
the existing wording within the 
Code but condenses the wording 
into one paragraph rather than two 
(see 5.1.2.1 of the code).  This 
does not clarify the definition.  
Additional new guidance would 
assist in providing more examples 
of when the Code applies 
(particularly when members claim 
to act or give the impression of 
acting as a member of the 
Council). 

4 Do you agree that the members' code 
should only apply where a criminal 
offence and conviction abroad would 
have been a criminal offence if 
committed in the UK? 

The Council can see potential 
difficulties with this proposal. For 
instance, authorities would be put 
to expense in obtaining and 
translating legal documents from 
another languages into English to 
confirm the conviction. In addition, 
there could be differences 
between charges (and defences to 
those charges) within different 
countries and which may/may not 
be consistent with English law. It 
has the potential to create 
inconsistencies in view of these 
comments.    

5 Do you agree that an ethical 
investigation should not proceed until 
the criminal process has been 
completed? 

Yes (to include the outcome of 
any appeals).  



6 Do you think that the amendments to 
the members' code suggested in this 
chapter are required? Are there any 
other drafting amendments which 
would be helpful? If so, please could 
you provide details of your suggested 
amendments? 

Yes, as they will assist in some 
clarification. 
 
It would also be helpful to clarify 
that any of the 10 General 
Principles, are not followed, then 
this 'could' cause a member to 
breach the Code (ie not following 
the General Principles is in- 
sufficient alone to breach the 
Code). 

7 Are there any aspects of conduct 
currently included in the members' 
code that are not required? If so, 
please could you specify which 
aspects and the reasons why you hold 
this view? 

No. 

8 Are there any aspects of conduct in a 
member's official capacity not 
specified in the members' code that 
should be included? Please give 
details. 

No. 

9 Does the proposed timescale of two 
months, during which a member must 
give an undertaking to observe the 
members' code, starting from the date 
the authority adopts the code, provide 
members with sufficient time to 
undertake to observe the code. 

Three months would be preferred. 

10 Do you agree with the addition of this 
new general principle, applied 
specifically to conduct in a member's 
non-official capacity? Ie Members 
should  not engage in conduct which 
constitutes a criminal offence. 

Yes as this would be consistent 
with the proposed new breach of 
the code relating to being 
convicted of a criminal offence. 
 
 

11 Do you agree with this broad definition 
of 'criminal offence' for the purpose of 
the General Principles Order? Or do 
you consider that 'criminal offence' 
should be defined differently? 

Yes the definition is agreed as it 
would be consistent with the 
definition of 'criminal offence' for 
the proposed changes to the code 
dealing with a member acting in a 
non-official capacity. 

12 Do you agree with this definition of 
'official capacity' for the purpose of the 
General Principles Order? 

Yes for consistency (but see also 
response to question 3 above). 
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